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THE THEORY AND PRACTICE OP LOCAL TAXATION IN THE 
UNITED STATES. 

A NEW CHAPTER OF PROGRESS. 


It is known to all wlio have examined 
the subject, that a hundred years ago or 
less the law-makers of England enter¬ 
tained very generally the same opinion 
in regard to the theory of local taxation 
which is yet popularly received hi the 
United States, namely, that in order to 
secure exact justice and equality it is es¬ 
sential to attempt to subject all property of 
the tax-payer — real and personal, tangi¬ 
ble and intangible, visible and invisible —• 
to one uniform rate of valuation and as¬ 
sessment. And although it must then as 
now have been evident to every one on 
reflection, that hi order to do this it 
would be necessary to endow the assess¬ 
ors with more than mortal powers of 
perception, so as to enable them to see 
what was invisible and measure what was 
intangible and incorporeal (debts and 
credits, for example), and that, in default 
thereof, this practical application of the 
theory must result in absurdity and in¬ 
justice, yet it is curious to note that the 
change in English taxation, when it came 
about, was not due to any such process 
of reasoning on the part of the people, or 
to any positive enactment on the part of 
the state, but rather to a series of legal 
decisions by its courts, which gradually 
undermined the whole system of British 
local assessment, until it tumbled down, 
as it were, imperceptibly, and gradually 
became replaced from necessity by a the¬ 
ory which approximated more closely to 
the principle of political economy and the 
dictates of common-sense. Thus, one of 
the first of the old-time maxims which 
gave way under these decisions was the 
fiction of law that all property for 
the purpose of taxation followed the 
person or domicile of the owner (in vir¬ 
tue of which real estate was once taxed, 
under the British system, where the owner 
resided, in place of where the property 
was situated, used, and protected), and its 


replacement by the more rational princi¬ 
ple that for all purposes of assessment 
the situs of property is where the prop¬ 
erty actually is : while other decisions of 
a similar character, following one another 
by intervals of years, forbade the taxa¬ 
tion for local purposes of all evidences 
of national indebtedness, or “ consols ” ; 
affirmed the situs of a vessel for taxation 
to be at the port of registry, irrespective of 
the domicile of the owner; and declared 
that all negotiable instruments are chattels 
personal, and the like; until the British 
system of local taxation, like the French, 
Belgian, and German, has come to be based 
on the assessment of comparatively few 
objects, and the avoidance in assessment 
to the greatest possible extent of all per¬ 
sonal inquisition and arbitrary treatment. 

So much, then, as preliminary to a cir¬ 
cumstance of national importance and in¬ 
terest, to which the writer first a^ked the 
attention of the public in an article pub¬ 
lished some months ago hi the columns of 
the New York Nation; and that is, that 
fiscal history in the Old World as thus 
related is repeating itself in a most curi¬ 
ous manner in the United States, and 
that the abrogation and reform of the un¬ 
just and absurd systems of local taxation 
at present existing in most of the States, 
and for the effecting of which neither 
argument nor the lessons of experience 
have thus far availed anything, is in the 
process of gradual and certain accomplish- 
. ment through the decisions of the courts 
of ultimate appeal and jurisdiction, — de¬ 
cisions given, furthermore, in each case as 
it were, abstractly and without any direct 
reference whatever to the important re¬ 
sults certain to flow from their immediate 
and practical application. Among such 
decisions of the United States Supreme 
Court of recent date, with wliich the pub¬ 
lic are more or less familiar, the following 
may be cited: — 
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1. The denial to the States of the power 
to subject to any form of local taxation — 
direct assessment, license, or stamps — im¬ 
ported goods in their original packages, 
unbroken and unsold in the hands of the 
importer, on the general ground that the 
right to import carries with it an unre¬ 
stricted right to sell. This decision, 
although first given by the United States 
Supreme Court many years ago, has been 
disregarded under various pretences by 
many State officials, especially those 
of Massachusetts, until within the past 
year, when, the question coming up under 
a new case, a new decision was given, 
so concise and unmistakable that all fur¬ 
ther misunderstanding and opposition are 
impossible. 

2. The denial to the States of the pow¬ 
er to tax United States bonds or other 
Federal instrumentalities, on the general 
ground that “ the power to tax involves 
the right to destroy ” ; and again, “ that 
a tax on government stock is a tax on the 
power to borrow money on the credit of the 
United States” And as illustrative of 
the change in public opinion on tliis sub¬ 
ject, consequent upon a better under¬ 
standing of the principles involved in tliis 
decision, it may be stated that while at 
the present time no lawyer of repute can 
probably be found in the country who 
would be willing to maintain the inde¬ 
pendent and inherent right of a State to 
tax Federal instrumentalities, on the other 
hand, at the time of first issue of the 
5-20’s in 1863, an actual canvass of the 
bar association of one of our principal 
Eastern cities showed hardly one member 
who, when first questioned, entertained 
any other than an exactly opposite opinion. 
But notwithstanding this admitted change 
of sentiment, it is at the same time inter¬ 
esting to note that in most of the popular 
discussions which have taken place during 
the last few years in reference to the tax¬ 
ing of United States securities, the posi¬ 
tion is almost always taken, that although 
the right to tax the Federal bonds has not 
been given to the States, yet it would, 
nevertheless, have been just and expedient 
on the part of Congress at the time of the 
creation of the present national debt to 
have allowed the separate States to tax 
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the evidences of such debt (i. e. the 
bonds) in the possession of their citizens, 
subject to a limitation, that the rate 
should not be different from that imposed 
upon other “moneyed capital.” A full 
consideration of the whole subject will, 
however, suggest a doubt whether Con¬ 
gress possesses the power to grant any 
such authorization, inasmuch as to have 
done so would have been equivalent to 
authorizing the States to do an act which 
is in itself unconstitutional,— a thing which 
it is clearly evident that Congress cannot 
do. Thus “ the power to tax,” says Chief 
Justice Marshall, in giving the opinion of 
the Supreme Court denying the right of the 
State of Maryland to tax the Bank of the 
United States, “ involves the power to de¬ 
stroy ”; and in the case of Weston v. The 
City of Charleston, the same court, by 
the same eminent authority, held further, 
“ that if the right to impose a tax exists it 
is a right which in its nature acknowledges 
no limits. It may be carried to any ex¬ 
tent, within the jurisdiction of the State 
or corporation which imposes it, which the 
will of such State or corporation may pre¬ 
scribe” For Congress, therefore, to have 
authorized the States to tax “ national in¬ 
strumentalities ” would have been equiva¬ 
lent to authorizing the exercise of a right 
to destroy, which right, the Supreme 
Court has held, “ cannot from its nature, 
when once existing, be limited.” 

3. The affirmation of the principle that 
the situs of a vessel for State taxation 
is only at the home port where she is 
owned and registered, and not where the 
vessel may happen to be, and therefore 
denying in a specific case the legality of 
an attempt on the part of the city of San 
Francisco to tax the vessels of the Pacific 
Mail Company, whose steamers, although 
running on the Pacific from San Francisco 
to Panama, were registered in New York 
City. (Hayes v. Pacific Mail Company, 17 
Howard, 713 ; St. Louis v. Ferry Compa¬ 
ny, 11 Wallace, 423). 

4. The denial to any State of the power 
to tax “ bills of lading ” given for goods 
transported from one State to another, by 
stamps or otherwise, on the ground that 
such a tax is an interference with foreign 
commerce or with commerce between the 
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States. (Almy v. California, 24 Howard, 
169.) The legitimate inference from this 
decision, which was unanimous, would 
further seem to be, that if bills of lading 
given for goods transported from one 
State to another are interstate instru¬ 
ments, and as such cannot be subjected to 
State taxation, so bills, drafts, bonds, 
notes, mortgages, etc., made in one State 
and payable in another, must be all like¬ 
wise placed beyond the power of State 
taxation. 

Taxation of Negotiable Instruments. 

Following the above several decisions 
of the Supreme Court of the United 
States limiting and defining the power of 
State taxation, we have now another and 
more recent decision, no less interesting 
and important, and determining, it would 
seem definitely, the hitherto questionable 
situs for State taxation of all that large 
class of personal property comprised un¬ 
der the general term “ negotiable instru¬ 
ments ,” i. e. State, municipal, railroad, and 
other corporate bonds, circulating notes 
of banking institutions, promissory-notes 
payable to bearei', etc., etc. The case 
which gave rise to and called forth the 
decision referred to is reported in the 
fifteenth and last volume of Wallace, 
under the title of “ State Tax on Foreign- 
held Bonds,” pp. 306, 328, and in brief 
may be thus stated : — 

The State of Pennsylvania, by a law 
passed May, 1868, required the officers of 
every company, except banks or savings 
institutions, incorporated and doing busi¬ 
ness in the State, to retain a tax of five per 
cent upon every dollar of interest paid by 
such company to its bondholders or other 
creditors, and to pay over the same to the 
State treasurer for the use of the Com¬ 
monwealth. The plaintiff in this specific 
case, the Cleveland, Painesville, and Ash¬ 
tabula Railroad Company, denied the le¬ 
gality of the tax, and, appealing to the 
State courts, alleged, among other things, 
the following in support of their position: — 
“ That the greater portion of the bonds 
of the company having been issued upon 
loans made and payable out of the State, 
to non-residents of Pennsylvania, citi¬ 
zens of other States, and being held by 
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them, the act in question in authorizing 
the tax upon the interest stipulated in the 
bonds, so far as it applied to the bonds 
thus issued and held, impaired the obli¬ 
gation of the contracts between the bond¬ 
holders and the company, and is there¬ 
fore repugnant to the Constitution of the 
United States and void.” 

The several State courts of Pennsyl¬ 
vania, however, affirmed the validity of 
the tax; but the case having been then 
carried on writ of error to the Supreme 
Court of the United States, the latter, at 
the close of the December term, 1872 - 73, 
reversed the judgment of the State courts, 
and decided in favor of the plaintiff; the 
opinions of the court, as expressed by 
Mr. Justice Field, being substantially as 
follows: — 

1. The power of taxation of a State is 
limited to persons, property, and business 
within her jurisdiction ; all taxation must 
relate to one of these subjects. 

2. The tax laws of a State can have no 
extra-territorial operation; nor can any 
law of a State inconsistent with the terms 
of a contract made with or payable to parties 
out of the State have atiy effect upon the 
contract while it is in the hands of such 
parties, or other non-residents of the State. 

3. Bonds issued by a railroad company 
are property in the hands of the holders, 
and ichen held by non-resident of the State 
in which the company was incorporated, 
are property beyond the jurisdiction of the 
State. 

It will be observed under the third head 
(the language above quoted being the offi¬ 
cial prefatory syllabus of the decision) 
that the court lays down the rule that 
negotiable bonds are property, not in the 
place where issued, as was claimed by the 
authorities of Pennsylvania, and not at 
the domicile of the owner irrespective of 
actual presence as is generally claimed by 
State-tax officials, but in the hands of 
the holders at the place where the bonds 
are actually situated, whether the holders 
be actual bona fide owners or otherwise ; 
and the following is the exact language in 
which this decision is expressed: — 

“ It is undoubtedly true that the actual 
situs of personal property which has a 
visible, tangible existence, and not the 
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domicile of its owner, will, in many cases, 
determine tlie State in which it may be 
taxed. The same theory ” (i. e. the act¬ 
ual situs determinative) “ is true of pub¬ 
lic securities consisting of State bonds and 
bonds of municipal bodies, and circulating 
notes of banking institutions : the former, 
by general usage, have acquired the char¬ 
acter of, and are treated as, property in 
the place where they are found, though re¬ 
moved from the domicile of the owner; the 
latter are treated and pass as money wher¬ 
ever they are.” 

If, now, there is any meaning in words, 
and if the authority of the United States 
Supreme Court; in defining the powers and 
jurisdiction of the States is as absolute as 
is generally supposed, it is clearly evident 
that the first clause of the above-quoted 
opinion effectually establishes the uncon¬ 
stitutionality and illegality of the theory 
and practice of the assessors of Massa¬ 
chusetts and other States, namely, that, 
in virtue of jurisdiction over the person 
and domicile, a State has a right to tax 
so much of the visible, tangible, personal 
property of its citizens, i. e. horses, cattle, 
stocks of goods, money, bullion, and the 
like, as may be without its territory and 
jurisdiction equally with that which may 
be within its territory and jurisdiction ; 
the law of Massachusetts, for example, 
defining personal property for the purpose 
of taxation to be “ goods, chattels, money, 
and effects, wherever they are.” * 

If it be objected that the court, by using 
the expression “ in many cases,” does not 
make its rule absolute and unqualified, 
the answer is, that the exceptions, when 
understood, will be found to be of a char¬ 
acter which prove and strengthen the rule, 
rather than antagonize it. Thus, as has 
already been noticed, the Supreme Court 
some time ago decided that the situs for 
taxation of vessels which move about on 
the high seas or navigable inland waters 
must be at the home port where they are 

* In Massachusetts, within the last three years, a 
citizen has been threatened with arrest and imprison¬ 
ment for objecting to pay taxes in that State on stocks 
of goods located in a store in San Francisco and pay¬ 
ing taxes thereon in the State of California. Bullion 
in the vaults of the Bank of England has also been 
taxed to citizens of Massachusetts as personal proper¬ 
ty within a very recent period. 
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owned and registered; and it also stands 
to reason that the situs of such property 
as railroad cars, or other chattels which, 
as a condition of using, are perpetually in 
transitu, in order to avoid duplicate tax¬ 
ation and conflicting statutes, must be 
taxed, if taxed at all, under the head of 
the franchise of the company or owners. 
But in all cases where fixity or permanence 
are conditions of using, it may be unques¬ 
tionably affirmed that the court intended 
to make no exceptions in its rule for de¬ 
termining where visible, tangible, personal 
property may be taxed, and where, also, 
it is of necessity exempted from taxation. 

Taxation and Protection Correla¬ 
tive. 

It ought to be superfluous, but, in 
view of existing opinions and practices, it 
is nevertheless expedient to say, that the 
reason of this rule is founded upon a cir¬ 
cumstance alike conformable to law and 
common - sense, which is, that taxation 
and protection are correlative terms; or, 
in other words, according to the political 
theory of our governments, national and 
State, and, in fact, of every government 
claiming to be free, that taxes are the com¬ 
pensation which property pays to the State 
for protection, or, as Montesquieu, in his 
Spirit of Laws has it, and as the Unit¬ 
ed States courts have again and again ex¬ 
pressed it, that “the public revenues are a 
portion that each subject gives of his prop¬ 
erty in order to secure and enjoy the re¬ 
mainder.” When, therefore, a State like 
Massachusetts assesses property situated 
beyond its territory and jurisdiction, and 
which its laws are not competent or able 
either to reach or to protect, or assesses 
one of its own citizens in respect to 
such property, the act has no claim to 
be regarded as taxation, but is simply 
arbitrary taking or confiscation, and a 
procedure which the Supreme Court has 
now, at least in this case, declared to be 
unconstitutional and, therefore, illegal and 
unwarranted. But the Supreme Court of 
the United States has placed itself on rec¬ 
ord before in respect to the principle that 
protection and taxation are correlative, 
and in one case, which appears to have al¬ 
most wholly escaped the attention of the 


Local Taxation in the United States. 


63 


1874 .] 

bar and the public, its decision is in¬ 
vested with an historical as well as a legal 
interest. Thus, in September, 1814, the 
country being then at war with Great Brit¬ 
ain, the town of Castine in Maine was cap¬ 
tured by the British and remained in their 
exclusive possession until after the ratifi¬ 
cation of peace, in 1815. During this 
period the British government exercised 
all civil and military authority over the 
place ; established a custom-house and al¬ 
lowed goods to be imported, which goods 
remained in Castine after it was evacuated 
by the enemy. After the re-establish¬ 
ment of the American government, how¬ 
ever, the United States collector of cus¬ 
toms, claiming a right to American duties 
on the goods in question, demanded pay¬ 
ment of the same from the owners or 
importers, and, the claim being resisted, 
the case went up to the Supreme Court, 
where Judge Story, then upon the bench, 
gave judgment for the defendants as fol¬ 
lows : — 

“We are all of the opinion that the 
claim for duties cannot be sustained. By 
the conquest and military occupation of 
Castine, the enemy acquired that firm 
possession which enabled him to exer¬ 
cise the fullest rights of sovereignty 
over that place. The sovereignty of the 
United States over the territory was of 
course suspended, and the laws of the 
United States could no longer be right¬ 
fully enforced there, or be obligatory upon 
the inhabitants who remained there and 
submitted to the conquerors. By the sur¬ 
render the inhabitants passed under a 
temporary allegiance to the British gov¬ 
ernment, and were bound by such laws 
and such only as it chose to recognize 
and impose. From the nature of the 
case, no other laws could be obligatory on 
them; for where there is no protection, or 
allegiance, or sovereignty, there can be no 
claim to obedience 

But to return to the subject more 
immediately under consideration. The 
court having thus affirmed the situs for 
taxation of personal property which has a 
visible and tangible existence, takes then 
a step farther forward, and in the second 
clause of the opinion above quoted, as¬ 
serts that “ the same thing is true of pub¬ 


lic securities, consisting of State bonds 
and bonds of municipal bodies and cir¬ 
culating notes of banking institutions ”; 
namely, that their situs for assessment and 
taxation is wholly irrespective and apart 
from any whereabouts of the owner or 
his domicile, but is where the securities, 
bonds, and circulating notes actually are. 
So much, then, is so clear that even the 
most obstinate of assessors under the pres¬ 
ent arbitrary system will find it difficult in 
respect to the items specified to interpret 
the law and rule of action otherwise. But 
it is to be observed that negotiable rail¬ 
road bonds are not, in the opinion quoted, 
mentioned specifically. That they, how¬ 
ever, follow the same law as municipal 
and State bonds, and were intended by the 
court to be included in the same category, 
is, however, obvious, for the following rea 
sons: 1st. The subject-matter of the case 
and of the decision was a railroad bond. 
2d. The character of a railroad bond as 
a negotiable instrument is in all respects 
the same as a State or municipal bond. 
3d. The reason which undoubtedly led 
the court (as it must every unprejudiced 
reader who thinks upon the subject) to 
the conclusion that State, municipal, and 
railroad bonds and bank-notes follow the 
same rule in respect to their situs for tax¬ 
ation as other personal property of ac¬ 
knowledged visible and tangible character 
is, that the property in all such instruments 
runs with the instrument, wholly irrespec¬ 
tive of the residence of the owner, and 
consequently, in respect to title, passes by 
delivery. By public securities, also, the 
court undoubtedly means all negotiable se¬ 
curities which are payable to the public, 
that is, to bearer, whoever he may be ; or, 
in other words, a public security, from its 
very nature, is subject to no previous equi¬ 
ties between the original parties creating or 
issuing it, and the sum agreed to be paid 
is a liquidated and adjusted sum which 
must be paid to the public, that is, the 
holder; and the situs of such property 
from necessity follows the instrument to 
the public, and can be nowhere else than 
where the instrument actually is. On the 
other hand, if the instrument was subject 
to equities, the property might be where 
the parties creating it or owning it re- 


64 


Local Taxation in the United States. 


sided. And if tliis position is not correct, 
dealings in all such securities or upon 
the stock exchange or in open market 
would be impracticable ; inasmuch as the 
purchaser would be obliged to institute 
an investigation as to whether the title for 
each specific bond vested in the vendor 
or some other person; and as there is no 
registration of the transfer of such prop¬ 
erty, as there is in the case of real estate, 
the investigation must be practically im¬ 
possible. So, also, in the case of circulat¬ 
ing notes of banking institutions, if their 
title did not pass by delivery, or, in other 
words, if their situs as property was not 
under all circumstances accepted as in the 
hands of the holder, their use as money 
would be impossible ; and the courts, rec¬ 
ognizing this principle most fully, have 
always held that in cases where negotiable 
instruments or money have been stolen, 
and in consideration for value received 
have come into the hands of innocent third 
parties, the title to such property in the 
hands of the holders is perfect and irref¬ 
ragable. 

Again, the circumstance that State, mu¬ 
nicipal, and railroad bonds, and all other 
strictly negotiable instruments or public 
securities, even warehouse receipts paya¬ 
ble to bearer, are subject to attachment 
by legal process only at the place where 
they actually are, and without regard to 
the whereabouts of the owner or his domi¬ 
cile, of itself also clearly defines and limits 
the situs of such property for taxation; 
for clearly a State which has the power to 
make a legal attachment operative against 
a given property has also the power to tax 
such property, while, on the other hand, 
a State which, through lack of possession 
and jurisdiction, cannot attach a specific 
property, certainly cannot enforce its tax 
laws against it, or give protection in case 
its rights or the rights of its owner are 
violated. And again, can the right to tax 
personal property exist in a State from 
which the property is so confessedly absent 
that there is neither right, power, nor pos¬ 
sibility of passing title to it withhi the 
territory of the State by delivery? 

That the view thus taken respecting the 
situs of negotiable instruments, and espe¬ 
cially of railroad mortgage bonds, for tax¬ 
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ation, is in strict conformity with the opin¬ 
ion of the Supreme Court, is also evident 
from the fact that, in summing up, the 
court held that not only was a mortgage 
bond issued by a railroad chartered by 
Pennsylvania, and in the hands of a non¬ 
resident, property out of the State, and 
as such beyond the jurisdiction of the tax¬ 
ing power of the State, but also that the 
State could not tax such property even 
when owned by a citizen and resident, un¬ 
less the bond was at the time of assess¬ 
ment actually within the territory of the 
State. And as this point is a most impor¬ 
tant one, it is desirable to ask attention to 
the exact language of the court establish¬ 
ing it. 

“We are clear,” says Justice Pield, 
“ that the tax cannot be sustained; that 
the bonds, being held by non-residents of 
the State, are only property in their hands, 
and that they are thus beyond the juris¬ 
diction of the taxing power of the State. 
Even where the bonds are held by residents 
of the State, the retention by the company 
of a portion of the stipulated interest can 
only be sustained as a mode of collecting 
a tax upon that species of property in the 
State. When the property is out of the 
State, there can be no tax upon it for which 
interest can be retained. The tax laws of 
Pennsylvania can have no extra-territorial 
operation.” 

Taxation of other Personal Proper¬ 
ty, “ Choses in Action.” 

But there is yet another interesting 
feature of this case to be noted; for the 
court, having decided the situs for taxation 
of negotiable instruments, railroad bonds, 
etc., took occasion also to affirm the tax¬ 
able situs of such other personal prop¬ 
erty or evidence of indebtedness as is 
generally included under the term choses 
in action, using in so doing the following 
language: — 

“ But other personal property, con¬ 
sisting of bonds, mortgages, and debts 
generally, has no situs independent of the 
domicile of the owner, and certainly can 
have none where the instruments, as in 
the present case, constituting the evidences 
of debt, are not separated from the pos¬ 
session of the owner.” 
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As thus expressed the reasou giveu by 
the court for separating the situs for tax¬ 
ation of the two classes of personal prop¬ 
erty under consideration is so clear and 
so in accordance with common-sense as 
hardly to require any further explanation ; 
and, therefore, it seems only necessary to 
assist the reader, who, if a tax-payer, is 
certainly interested in knowiug the tax 
liability of his property, by recalling that, 
while in the case of negotiable instru¬ 
ments the title to the property runs with 
the instrument and passes by delivery, in 
case of bonds, mortgages, and promissory- 
notes made to particular persons, and 
thus non - negotiable, the title, on the 
other hand, does not run with the instru¬ 
ment, but exclusively with the person of 
the owner; so much so, that the attach¬ 
ment of a mortgage, or the possession by 
theft, or finding, of a note payable to a 
person, does not in any degree alienate or 
impair its original and legitimate owner¬ 
ship. The decision of the court, there¬ 
fore, brings all classes of personal prop¬ 
erty under one harmonious and consistent 
rule for the purpose of taxation, legal 
attachment, and protection, by affirming 
that their situs as property is only where 
they are; which in the case of visible, 
tangible objects and negotiable instru¬ 
ments is dependent, from the very na¬ 
ture of things, upon actual and not con¬ 
structive presence, and in the case of 
choses in action upon the domicile of the 
owner. And in thus deciding the court 
simply follows English precedents of long 
standing and the highest character ; Lord 
Ellenborough in the King’s Bench (Mc- 
Neilage v. Holloway, 1 Barnwell and Al¬ 
lison’s Reports, 218) having decided that 
a negotiable note was a chattel personal, 
and not a chose in action; Lord Abin- 
ger (The Attorney-General v. Bouvens, 4 
Meeson and Welsby, 171), that all foreign 
government bonds payable to bearer have 
a situs where "they are actually situated 
and are then taxable; and the House of 
Lords (Attorney-General v. Hope), that 
registered stocks and bonds of the United 
States and of the several States not pass¬ 
ing by delivery are not negotiable instru¬ 
ments, and therefore not taxable as goods 
and chattels. 
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Practical Results of this Decision. 

It may, however, be objected that the 
practical effect of this decision will be to 
relieve all negotiable instruments from 
taxation, inasmuch as, removed beyond the 
territory and jurisdiction of the State in 
which their owner resides, they will not, 
by reason of ready concealment, be easily 
cognizable by the assessors of the locality 
in which they are deposited. But admit¬ 
ting the objection in full force, as in all 
reason we must, what then ? The Su¬ 
preme Court has given its opinion, clearly 
and unmistakably; and until this opinion 
is reversed it constitutes the legitimate 
rule of action for both assessors and tax¬ 
payers. But suppose it were possible to 
reverse the opinion in question, would it 
be expedient to do so ? Would it be de¬ 
sirable to abandon the plain common- 
sense view, that the situs for the taxation 
of all personal property is where the law 
protects it, and where alone an assess¬ 
ment and a legal attachment against it 
can be enforced, and in its place make 
situs depend on visibility ? And if visi¬ 
bility, what degree of visibility ? Shall a 
diamond, a bar of gold, or a railroad bond 
belonging to A B residing in Boston, but 
openly displayed in a jeweller’s or broker’s 
window in Philadelphia, be taxable in 
Pennsylvania, and a similar diamond, gold 
bar, or bond of the same owner deposit¬ 
ed in a drawer of the same shop or office 
and not so readily visible, be taxable in 
Massachusetts ? Shall we make the situs 
of property for taxation depend upon the 
keenness of perception or visual organs 
of an assessor ? Or shall we not, rather, 
admit that the attempt to raise revenue 
by taxing such property as negotiable in¬ 
struments which from their very nature 
are in a high degree intangible and invisi¬ 
ble, and thus easy of concealment, which, 
passing by delivery, are here to-day and 
somewhere else to-morrow, which are not 
taxed in any other highly civilized coun¬ 
try, and which are in great part even in 
this country specifically exempted by law, 
— i. e. United States bonds, legal tender, 
national bank-notes, etc., — is in itself an 
absurdity and a wrong; inasmuch as to 
enforce a levy from one man for one spe- 
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cies of property, because through his hon¬ 
esty, ignorance, or inability to escape he can 
be laid hold of, and allow identically the 
same description of property in the pos¬ 
session of another man to escape because 
of varying circumstances beyond the con¬ 
trol of the assessors, is not taxation in 
any sense, but simply arbitrary taking? 
The decision of the Supreme Court, of 
which an analysis has been given, ought 
therefore to be regarded, as has been as¬ 
sumed in the title to this article, as con¬ 
stituting a real chapter of progress in 
American local taxation, because by con¬ 
tributing powerfully to break down the 
present popular system, which, founded 
on an erroneous and impracticable princi¬ 
ple, never has been and never can be ex¬ 
ecuted with justice and efficiency, the 
time is hastened when a better system 
shall be accepted and inaugurated. The 
logic of this decision, moreover, will not 
only pervade courts, — State and Federal, 
— but it will be? felt in legislative halls 
and will be impressed upon the conscience 
of the people. The Court itself, in re¬ 
ferring to the tax under consideration, 
says, with great point and truth, “ It is 
only one of many cases , where , under the 
name of taxation, an oppressive exaction 
is made, without constitutional warrant 
amounting to little less than an arbitrary 
seizure of private property. It is, in fact, 
a forced contribution levied upon property 
held in other States, where it is subjected, 
or may be subjected, to taxation upon an 
estimate of its full value .” Every State 
in the Union has in some form imposed 
such unreasonable and unwarrantable ex¬ 
actions. Personal property is generally, 
in this country, taxed by the absurd rule 
of residence of the owner; and thus all 
laws and rules of equity are violated when 
the rate of taxation is higher and the 
degree of protection and profit greater at 
the place of the owner’s residence than at 
the place of the actual situs of the proper¬ 
ty, even if the location of the property is 
in the same State as the domicile of the 
owner. But this new decision teaches us 
that all personal property, if taxed at all, 
must be taxed in the city or town where 
found, and not elsewhere. The injustice 
and oppression is also the same as in the 


case of State ex-territorial taxation, when 
the tax is levied upon a person for proper¬ 
ty not within the taxing town-district, and 
at a higher rate than the rate in the dis¬ 
trict where the property is actually located 
and protected. It is only a question of 
degree of oppression, and this authorita¬ 
tive opinion of the United States Supreme 
Court will therefore be felt beyond the 
boundaries of court-rooms, and cannot 
fail to give a new impulse to the feeling 
that taxation without protection is merely 
legalized brigandage. 

Recent Decision of the Supreme 

Court of California on the Taya- 

tion of Mortgages. 

But any review of recent progress and 
the history of local taxation in the United 
States would be imperfect which failed to 
notice a most able and interesting decis¬ 
ion given in May, 1873, by the Supreme 
Court of California, in regard to the taxa¬ 
tion by its State authorities of real-estate 
mortgages. The question was one that 
for a considerable time had greatly in¬ 
terested the people of California, and the 
drift of popular sentiment, outside of San 
Francisco, seems to have been most unmis¬ 
takably in favor of their taxation. But 
how to do it, and at the same time not in¬ 
crease the burden upon the borrower who 
had mortgaged his land as a security for 
a loan of capital to improve or stock it, 
was a problem that not a little troubled 
the law-makers in Legislature assembled. 
One proposition brought forward contem¬ 
plated a deduction from the amount of 
land tax of the assessment on the mort¬ 
gage ; but as the lands of California were 
found as a rule to be taxed far below 
their value, and the mortgages for a value 
far in excess of the assessors’ appraise¬ 
ment of the land they covered, it became 
soon apparent that this scheme was to 
a greater or less extent equivalent to ex¬ 
empting the land and taxing the mortgage. 
Another proposition embodied in a bill in¬ 
troduced into the Assembly by a member 
of the name of Wilcox was to make void 
all contracts by which borrowers agreed 
to reimburse lenders in the amount of the 
mortgage tax; while others again were 
exceedingly strenuous hi favor of trying 
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the pleasing little experiment — which no 
i mmuni ty having once tried it ever de¬ 
sires to repeat — of providing that the 
person giving the mortgage should pay 
the taxes upon it, hut be at the same 
time authorized to deduct the tax from 
the principal or interest in settling with 
his creditor. Pending these discussions, 
however, the Supreme Court, which had 
the question , before it on a suit to which 
one of the savings banks of San Fran¬ 
cisco was a party, rendered a decision, 
that in virtue of a clause in the Con¬ 
stitution of the State, requiring all taxa¬ 
tion to be equal and uniform, the tax¬ 
ation of mortgages was unconstitutional 
and illegal; inasmuch as to tax a given 
property and then tax a mortgage on it, 
which mortgage is not in itself property, 
but like a deed or a lease, is a species of 
conveyance or acknowledgment of a con¬ 
ditional interest or right in the property, 
is not equal and uniform taxation, but an 
unequal and double tax on the property 
mortgaged. The importance of this de¬ 
cision, considered as an act reformatory 
of our popular theory of local taxation, 
does not require to be proved and illus¬ 
trated ; but as it is unquestionably a step 
in advance of any hitherto taken by either 
our Federal or State courts, and as, by 
reason of it, not only are mortgages now 
exempted from taxation in California, 
but also all promissory-notes and other 
evidences of indebtedness, it is desirable 
briefly to ask attention to the reasoning by 
which the Court was led to its conclusions. 

The opinion was given by the Chief 
Justice Crockett, who, after reviewing 
the history of the case, is reported to have 
used the following language : — 

“I come now to the point, whether a 
tax on land at its full value and a tax on 
a debt for money loaned, secured by a 
mortgage on the land, is in substance and 
legal effect a tax on the same property. 
We all know, as a matter of general noto¬ 
riety, that almost universally, by a stipu¬ 
lation between parties, the mortgageor is 
obliged to pay the tax both on the land 
and ou the mortgage. Practically he is 
twice taxed on the same value, if he has 
still in his possession the borrowed mon¬ 
ey to secure which the mortgage was 


made. The law taxes in his hand both 
money and land; and by his stipulation he 
is required to pay tax on the mortgage 
debt, and also, if the money has passed 
out of his hands into the possession of 
some other tax-payer, it is taxed in the 
hands of the latter, so that the money 
bears its share of taxation, and the land 
its share, in the hands of whomsoever they 
may happen to be.” 

“ It is very true that a voluntary agree¬ 
ment on the part of the mortgagor to pay 
the tax on the mortgage debt cannot im¬ 
prove its situs. The State was no party 
to the contract, and is not bound by stip¬ 
ulation inter alias. The burdens of tax¬ 
ation cannot be shifted from those on 
whom the law imposes them by stipula¬ 
tions between private persons; but in the 
absence of such a stipulation, an inexora¬ 
ble law of political economy would impose 
upon the mortgagor the burden, in a dif¬ 
ferent form, of paying the tax on the 
mortgage debt. Interest on money loaned 
is paid as a compensation for the use of 
the money, and a rate of interest as agreed 
on is the amount which the parties stipu¬ 
late will be the just equivalent to the 
lender. If, however, by the imposition 
of a tax on the debt, the government 
diminishes the profit which the lender 
would otherwise receive, the rate of inter¬ 
est will be sufficiently increased to cover 
the tax, which in this way will be ultimate¬ 
ly paid by the borrower. The transaction 
would be governed by the same immuta¬ 
ble, inflexible law of trade, by reason of 
which import duties on articles for con¬ 
sumption are ultimately paid by the con¬ 
sumer, and not by the importer. The rate 
of interest on money loaned is regulated 
by the supply and demand which governs 
all articles of commerce; and the burdens 
imposed by law in the form of a tax on the 
transaction, which would thereby dimin¬ 
ish the profits of the lender, if paid by 
him, will prompt him to compensate for 
the loss by increasing to that extent the 
rate of interest demanded. If his money 
would command a given rate of interest 
without the burden, he will be vigilant to 
see that the borrower assumes the burden, 
either by express stipulation, or in the form 
of increased interest. This is a law of 
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human nature , which statute laws are pow¬ 
erless to suppress , and which pervades the 
whole of trade governed by the law of sup¬ 
ply and demand. Nor would the enact¬ 
ment of the most stringent usury laws 
produce a different practical result. Hu¬ 
man ingenuity has hitherto proved inad¬ 
equate to the task of devising usury 
laws which were incapable of easy evasion; 
and wherever they exist they are, and will 
continue to be, subordinate to that higher 
law of trade which ordains that money, 
like other articles of commercial value, 
will command just what it is worth in the 
market, no more and no less. Assuming 
these premises to be correct, and I am 
convinced that they are, it results that 
it is the borrower, and not the lender, 
who pays the tax on borrowed money, 
whether secured by mortgage or not; 
but if secured by mortgage, he is taxed not 
only on the mortgage and property, but 
on the debt which the property represents 
and which is held as a security for the 
debt.” 

Of the soundness of this decision there 
could probably be no more convincing il¬ 
lustration than the statement that, upon 
its announcement, the savings banks of 
San Francisco gave notice that they 
would immediately reduce the rate of in¬ 
terest on their loans secured by mortgages 
by the amount of the tax on the mort¬ 
gage. And the Alta-California of May 
9, in commenting upon the decision, 
says : “ When the news arrived here 

yesterday morning” (that the Supreme 
Court had given a decision) “ it was not 
unexpected; and the idea conveyed by the 
false rumors set afloat, that the decision 
was adverse to the savings banks, was 
accepted as a decision measured by ex¬ 
pediency, and not based on sound legal 
principles. Special despatches received 
changed the result; and when it became 


evident that the banks and the mercantile 
community had triumphed, a general feel¬ 
ing of satisfacton was everywhere notice¬ 
able. Merchants, bankers, and tax-payers 
generally received the news with the feel¬ 
ings of men who felt relieved from a terri¬ 
ble incubus.” 

From the experience of the past year 
as above related, it must, therefore, be evi¬ 
dent, that although public opinion is slow 
to change, and legislative bodies are un¬ 
willing to give the subject careful consid- ' 
eration, yet, notwithstanding, the work of 
tax reform goes forward; and that the 
day is not far distant when the theory 
that in order to tax equitably it is neces¬ 
sary to attempt to tax everything, will be 
as completely ignored and scouted from 
acceptance in the United States as it has 
been in every other country, our compeers 
in wealth, population, and civilization. It 
is also interesting to note how this record ] 
of recent decisions relative to local taxa-1 
tion coincides with and strengthens an 
observation made by more than one emi-1 
nent writer on legal ethics and history,! 
namely, that the law of judicial decision! 
is not only absolutely necessary in every J 
free and progressive society, but that it * 
also contributes far more to the full and ■ 
free development of such society than | 
what may be termed, in contra distinction* 
the law of statute or legislative enact- j 
ment; and that, in the action of our 
Courts, as in the instances referred to 1 
and others, we are but following the prece¬ 
dents of England, the jurisprudence of 
which country is, it is well known, based 
upon, or rather consists of, a mass of judi- \ 
cial decisions ; and that England in turn 
has followed the precedents of Rome un-1 
der the Republic, when the law-creat-J 
ing function resided for centuries far 
more in the Courts than in any legislative | 
assembly. 


David A. Wells. 



